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Περίληψη 

1. Ση είλαη ην δηεζλέο δίθαην; Μηα πιήξεο θηινζνθία ηνπ δηεζλνύο δηθαίνπ ζα πξέπεη λα κπνξεί λα εμεγήζεη ηόζν ηελ ηερληθή 
ηνπ θύζε όζν θαη ηελ εζηθή ηνπ δύλακε θαη πξέπεη επίζεο λα δείρλεη όηη ηα δύν ζπλδπάδνληαη ζηελ πξάμε ώζηε λα ηνπ 
δώζνπλ ηελ πξνηεξαηόηεηα πνπ δηεθδηθεί.  
 

2. Γηα παξάδεηγκα, νη δηθαζηηθέο ππνζέζεηο πνπ αθνξνύλ ηελ γελνθηνλία (Ουκρανία και Ρωσία,, Νότια Αυρική και Ισραήλ) 
ελώπηνλ ηνπ Γηεζλνύο Γηθαζηεξίνπ ηεο Υάγεο έρνπλ έλα αμηνζεκείωην ραξαθηεξηζηηθό. Σν δηθαζηήξην αξλείηαη λα 
εξεπλήζεη ηα εγθιήκαηα πνιέκνπ ή άιιεο εηθαδόκελεο παξαβηάζεηο ηνπ δηεζλνύο δηθαίνπ ιόγω ελόο διαδικαστικού 
θαλόλα. Ο δηαδηθαζηηθόο θαλόλαο είλαη όηη ηα θξάηε πξέπεη λα ζπλαηλέζνπλ ζηε δηθαηνδνζία ηνπ Γηθαζηεξίνπ. Σν Ιζξαήι 
έρεη ζπλαηλέζεη κόλν ππό ηελ ύκβαζε γηα ηελ Γελνθηνλία. 
 

3. Απηό πξνθαιεί κηα παξαδνμόηεηα. Σν δηθαζηήξην πξέπεη λα εθαξκόδεη ην δηεζλέο δίθαην αιιά θαη λα ην αγλνεί ηελ ίδηα 
ζηηγκή. Οη δηθαζηέο θαινύληαη λα θάλνπλ ηα ζηξαβά κάηηα ζε ππνηηζέκελα εγθιήκαηα (θαη ην ίδην θάλνπλ θαη νη δηάδηθνη 
πνπ πξνζάγνπλ ηελ ππόζεζε ζην δηθαζηήξην). Έηζη,  έλαο ηερληθόο θαλόλαο θέξεηαη λα έρεη πξνηεξαηόηεηα έλαληη ηνπ 
πόλνπ εθαηνκκπξίωλ αζώωλ πνιηηώλ πνπ παξακέλεη ρωξίο έξεπλα θαη ρωξίο ζεξαπεία.  
 

4. Η πξνηεξαηόηεηα ηνπ δηαδηθαζηηθνύ θαλόλα δελ είλαη κόλν θαλόλαο ηνπ δηεζλνύο δηθαίνπ αιιά είλαη θαη θαλόλαο πνπ 
δεζκεύεη ηνπο δηθαζηέο ωο πξνζωπηθόηεηεο. Σν θαζήθνλ ηνπο είλαη λα εθαξκόζνπλ ην δηεζλέο δίθαην, όρη λα θξνληίζνπλ 
ηνπο ακάρνπο. Οθείινπλ – θαηά ην δηεζλέο δίθαην - λα αδηαθνξήζνπλ γηα ηα εγθιήκαηα πνιέκνπ θαη λα εθαξκόζνπλ 
έλαλ ηερληθό θαλόλα. Πώο δηθαηνινγείηαη έλα ηέηνην θαζήθνλ;  
 

5.  Οη ζεηηθηζηηθέο ζεωξίεο ηνπ δηθαίνπ δελ δίλνπλ απάληεζε: ν λνκηθόο ζεηηθηζκόο ηνπ Kelsen, ε ζεωξία πεξί «απζεληίαο» 
ηνπ δηθαίνπ ηνπ Joseph Raz, νη ωθειηκηζηηθέο  πνιηηηθέο ζεωξίεο γηα ην δηεζλέο δίθαην απνηπγράλνπλ λα εμεγήζνπλ 
απηήλ ηελ πξνηεξαηόηεηα. Αλ ην δίθαην είλαη απιά έλα αζήκαλην επεηζόδην ηεο πνιηηηθήο, κηα ελδηαθέξνπζα ηζηνξία, ή 
κηα δεηζηδαηκνλία,  ηόηε γηαηί λα ην ζεβαζηνύκε;  
 

6. Βξίζθνπκε κηα πεηζηηθή απάληεζε, πηζηεύω, ζην εζηθό επηρείξεκα ηνπ Grotius γηα ην δίθαην, πνπ πεγάδεη από κηα απιή 
θαηαλόεζε ηεο έλλνηαο ηεο δηθαηνζύλεο. Ο Grotius αθνινπζεί ηνλ Κηθέξωλα ππνζηεξίδνληαο όηη όια ηα άηνκα ζηνλ 
θόζκν έρνπλ εζηθό θαζήθνλ λα δεκηνπξγήζνπλ θαη λα δηαηεξήζνπλ κηα «έλλνκε θαηάζηαζε»,  δειαδή κηα πνιηηηθή 
θνηλόηεηα ππό ην θξάηνο δηθαίνπ, ώζηε λα κπνξνύλ λα έρνπλ κηα ζεζκηθή βάζε γηα ηελ θνηλή ηνπο δωή κε ηνπο άιινπο 
κε όξνπο δηθαηνζύλεο. Σέηνηα θαζήθνληα «θνηλωληθόηεηαο» γίλνληαη ζεκαληηθά κέζω ηεο «επηθξάηεζεο» (salience) ηωλ 
ηζηνξηθώλ ζεζκώλ, όπωο ππνζηήξημε πνιύ πξόζθαηα ν Ronald Dworkin, ν νπνίνο θαίλεηαη επίζεο λα ζπκκεξίδεηαη ηελ 
ηδέα ελόο θαζήθνληνο αξεηήο ππέξ ηεο έλλνκεο θαηάζηαζεο.  

 

7.  Όπωο θάζε δίθαην, ην δηεζλέο δίθαην έρεη λόεκα ωο κέξνο ελόο εζηθνύ εγρεηξήκαηνο θαη ελόο θαζήθνληνο ηεο εζηθήο: 
ηεο από θνηλνύ δεκηνπξγίαο ηεο έλλνκεο θαηάζηαζεο  («civil condition»). 
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 Η παξνπζίαζε απηή βαζίδεηαη ζην άξζξν ‘The Priority of International Law’ ην νπνίν ζα δεκνζηεπζεί ζην (2024) Buffalo Law 

Review θαη παξνπζηάζηεθε ζην Buffalo Law School ηνλ Μάην 2024. 



 

ΑΠΟΣΠΑΣΜΑΤΑ 

1. Διεθνές Δικαστήριο της Χάγης 

―The Court recalls, as it has on several occasions in the past, that there is a fundamental distinction between the question of the 
acceptance by States of the Court’s jurisdiction and the conformity of their acts with international law. States are always 
required to fulfil their obligations under the Charter of the United Nations and other rules of international law. Whether or not 
they have consented to the jurisdiction of the Court, States remain responsible for acts attributable to them that are contrary to 
international law (see, for example, Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, 
Judgment, I.C.J. Reports 2004 (I), p. 328, para. 128; see also Armed Activities on the Territory of the Congo (New Application: 
2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 2006, pp. 52-53, 
para. 127).
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2. Hans Kelsen 

‘The fact that the basic norm of a positive legal order may but need not be presupposed means: the relevant interhuman 
relationship may be, but need not be, interpreted as "normative," that is, as obligations, authorisations, rights, etc. constituted by 
objectively valid norms. It means further: they can be interpreted without such presupposition (i.e. without the basic norm) as 
power relations (i.e. relations between commanding and obeying or disobeying human beings)—in other words, they can be 
interpreted sociologically, not juristically’. 
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3. John Tasioulas 

 ‘A has legitimate authority over B when A’s directives are content-independent and exclusionary reasons for action for B’.
4
 …  ‘if 

it belongs to the essence of law to claim authority, and if the authority claimed by [public international law] is a diluted version of 
that claimed by domestic law, [public international law’s] status as the poor relation of domestic law is confirmed’
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4. Hugo Grotius 

‘But it must be owned that a Man grown up, being capable of acting in the same Manner with respect to Things that are alike, 
has, besides an exquisite Desire of Society, for the Satisfaction of which he alone of all Animals has received from Nature a 
peculiar Instrument, viz. the Use of Speech; I say, that he has, besides that, a Faculty of knowing and acting, according to some 
general Principles; so that what relates to this Faculty is not common to all Animals, but properly and peculiarly agrees to 
Mankind’.
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5. Ronald Dworkin 

 

 principle of ‘self-respect’: each person ‘must take his own life seriously: he must accept that it is a matter of importance that his 
life be a successful performance rather than a wasted opportunity'.
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 Principle of ‘authenticity’: each person ‘has a special, personal responsibility for identifying what counts as success in his own 
life; he has a personal responsibility to create that life through a coherent narrative or style that he himself endorses’.

8
   

Salience:  

‘If a significant number of states, encompassing a significant population, has developed an agreed code of 
practice, either by treaty or by other form of coordination, then other states have at least a prima facie duty to 
subscribe to that practice as well, with the important proviso that this duty holds only if a more general practice to 
that effect, expanded in that way, would improve the legitimacy of the subscribing state and the international order 
as a whole. If some humane set of principles limiting the justified occasions of war and means of waging war gains 
wide acceptance, for instance, then the officials of other pertinent nations have a duty to embrace and follow that 
set of principles’. 

9
  

                                                
2
 Ukraine v Russian Federation: 32 States Intervening), Preliminary Objections Judgment, 2 February 2024, par. 150. Βι. θαη Application on the 

Convention and Punishment of the Crime of Genocide in the Gaza Strip (South Africa v Israel), Order, 26 January 2024 
3
 Hans Kelsen, The Pure Theory of Law, 218 . 

4
 Tasioulas, ‘The Legitimacy of International law’ in Tasioulas & Besson, The Philosophy of International Law,  98. 

5
 Tasioulas, ‘The Legitimacy’ 98. 

6
 Grotius, The Rights of War and Peace, vol I, p. 84-85. 

7
 Dworkin, Justice for Hedgehogs 203. 

8
 Dworkin, Justice for Hedgehogs 204. 

9
 Ronald Dworkin, ‘A New Philosophy for International Law’ 41 Philosophy and Public Affairs (2013) 2-30, at 19.  

https://www.icj-cij.org/sites/default/files/case-related/192/192-20240126-ord-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/192/192-20240126-ord-01-00-en.pdf

